STATE OF FLORI DA
DI VI S| ON OF ADM NI STRATI VE HEARI NGS
GVWENDOLYN SALTER
Petiti oner,
VS. Case No. 06-0339

| NTERNATI ONAL PAPER

Respondent .

N N N N N N N N N N

RECOMVENDED CORDER

This cause cane on for formal proceeding and heari ng,
before P. Mchael Ruff, duly-designated Adm nistrative Law Judge
of the Division of Adm nistrative Hearings. The hearing was
conducted in Pensacola, Florida, on May 17, 2006. The
appearances were as foll ows:

APPEARANCES

For Petitioner: Frederick J. Gant, Esquire
Albritton & Gant
Post Ofice Box 12322
322 West Cervantes Street
Pensacol a, Florida 32581

For Respondent: Vincent J. Mraglia, Esquire
| nt ernati onal Paper Conpany
6400 Popl ar Avenue, Tower ||
Menmphi s, Tennessee 38197

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern

whet her the Petitioner was the victimof an unlawful enpl oynent



practice by allegedly being discrimnated against as to a
denoti on and pay decision on the basis of race and sex, in
purported violation of Section 760.10, Florida Statutes.

PRELI M NARY STATEMENT

Thi s cause arose on June 8, 2005, when the Petitioner filed
a Charge of Discrimnation with the Florida Comm ssion on Human
Rel ations (Conmi ssion). The Petitioner maintained in her charge
t hat she had been discrim nated agai nst between August 2004 and
Decenber 2004, for reasons of her race (African-Anmerican) and
her sex (female). Specifically she clains she was
discrimnatorily denoted from Lead Lunber G ader to G ader and
was also discrimnatorily denied a pay raise.

The Conmm ssion enbarked on an investigation of her charges,
and follow ng the conclusion of that investigation on
Decenber 13, 2005, the Conmmi ssion issued a Determ nation that
t here was no reasonabl e cause to believe that an unl awf ul
enpl oynment practice had occurred. The Petitioner thereafter
filed a Petition for Relief, which was duly transmtted to the
Di vision of Adm nistrative Hearings and the undersigned
Adm ni strative Law Judge.

Thereafter, after a discovery process, the nmatter was
schedul ed and heard in a two-day Adm nistrative Hearing
concluding on May 17, 2006. Due to unknown reasons the filing

of the Transcript of the proceeding was del ayed for a nunber of



nmont hs before finally being filed with the undersi gned and bei ng
provided to the parties. Thereafter, after a stipul ated
extended briefing schedul e and an additional request for
extension of tinme, which was granted to the Petitioner, the
Proposed Reconmmended Orders were tinely filed on or before
Sept enber 8, 2006.

During the hearing, the Petitioner presented el even
w t nesses and the Petitioner's Exhibits A, B, C, F, H K M and
O were admtted into evidence. The Respondent presented one
wi tness and the Respondent's Exhibits 5, 7, 14, and 16 were
admtted into evidence.

The Proposed Reconmended Orders have been considered in the
rendi tion of this Recommended Order.

FI NDI NGS OF FACT

1. The Petitioner, Gmendolyn Salter, is an African-
Anerican female who was initially enployed by International
Paper in June 2000 as an Operator. Shortly thereafter she was
pronoted to the position of Lunber G ader and on Decenber 15,
2001, was pronpoted to the hourly position of Lead G ader.

2. The Respondent, International Paper Conpany, is a
forest product conpany. At its MDavid, Florida facility it
operates a sawm || which produces |unber and ot her building

products for sale to forest product dealers, |unber yards, and



dealers in the construction industry. The sawm || opened in the
year 2000.

3. It is very inportant to determ ne the val ue of al
pi eces of lunber a sawm || produces. Variance in the grade of a
gi ven board can nean the difference in several dollars in val ue
per board. In order to determine and set the value or price of
a piece of lunber, the sawm || nust enploy Lunber G aders. The
Graders inspect |unber to determ ne the type and nunber of
defects and therefore to determ ne what the grade of a given
board is, including the determ nation of whether a board should
be trimed to elimnate sone defects.

4. The Sout hern Pine Inspection Bureau (SPIB) pronul gates
standard | unmber grading rules, which are accepted and applied by
all nmenbers of the |unber-producing industry that are nenbers of
t he Southern Pine Association. The rules govern how each board
is graded. Boards are basically graded one, two, three, four or
MSR.  Nunmber one is the best grade and a board with the nost
knots or other defects would be graded a four. An MSR board is
generally a grade two board that is particularly strong. Such
boards are primarily used for structural nenbers.

5. When grading lunber, the graders determne in the
gradi ng process whether a board should be trimed in order to
renove defects to enhance its grade and value. |If there is a

defect at the end of the board, for exanple, the board can be



trimred to the next shorter standard | ength, which would
actually increase the value of that board. Since a board's
val ue can vary several dollars per piece, depending on its
grade, the integrity of the grading systemis integral to the
successful operation and profitability of the Respondent's
sawnm | | .

6. The McDavid MII| operated with four shifts. There were
about four to five graders working on each shift. They worked
on only the "dry end" of the mll. That neans that they worked
grading lunber after it was sawed in the sawr ||, had been kiln
dried, to renove excess noisture, and dressed in the planer
mll. Then it was graded, including any necessary final
trimm ng. The graders, have approximately two seconds to
observe a board, flip it to look for defects on all four sides,
and grade it. They look for natural defects, including knots,
and make a mark or a synbol on a board indicating its grade.
Additionally, the McDavid M || has a nmachine vision grader (MWGQ
that automatically grades the wane and the size of each board.
Wane is a defect involving a tapering or | essening of a board's
proper di nension generally caused by the board bei ng sawn near
the outside margin of a log so that the | ogs curvature and
natural taper and bark tend to reduce the size and square

di mensi on al ong the edge of a board.



7. The Petitioner was pronoted to the position of "Lead
Grader” on Decenber 15, 2001. It thus becane her responsibility
to review the performance of each of the graders at the
facility.

8. The McDavid MII through its operations nmanager, Al an
Orcutt, instituted a new Gader Perfornmance Systemin Novenber
2003. The new systemrated graders every ei ght weeks based on
their grade decision accuracy, their trimdecision accuracy, and
their know edge of grading rules. A grader's pay could vary
every ei ght-week period depending on his or her perfornmance
during the previous ei ght week period.

9. The Lead Grader, the Petitioner, was charged with
i npl enenting this system It was the responsibility of the Lead
G ader to ensure that at |east 1200 boards were reviewed for
each grader, each eight-week period, either by the Lead G ader,
by the MVG operator, or by SPIB reviewers. Essentially, the
SPI B reviewers or inspectors would select a "pack” of boards and
review themto ensure that the graders had graded those boards
properly. The reviewers would record if a board was above
grade, bel ow grade, or properly graded.

10. Secondly, the Lead G ader was responsible for
reviewi ng the graders' trimdecision accuracy. The Lead G ader
was required to review at | east 100 "trim boards" for each

grader for each period, to determne if the graders made the



correct trimdecisions. The SPIB inspectors would record the
per cent age of boards trimed accurately. For board trinm ng
deci sions, the board is not processed, but is placed into a pack
where it is viewable in its entirety by the reviewer. The

revi ewer sees exactly what the grader saw in |ooking at the
board, and thus can determ ne whether or not the grader made the
correct decision about whether to trimthe board and, if so, how
much, and where. In other words, the viewer can determ ne

whet her it was appropriate to nake a two-foot cut on one end,
whet her or not a knot should be cut out of the board or whether
it was under-trinmred or over-trimed.

11. The Lead Grader was al so responsi ble for nonitoring
the graders' know edge of |unber grading rules. The Lead G ader
was thus required to give two 25-question witten exam nations
(test) every eight-week period to graders concerning the witten
grading rules. The Lead Grader was required to adm ni ster the
test twi ce per eight-week period on a crew by-crew basis,
correct the answers and return a copy to the grader with the
correct answers and an overall score. |In order to ensure the
integrity of the testing process, the tests were only allowed to
be given in group settings. Tests were not allowed to be given
to individual graders. There had to be nore persons present in
the testing roomthan just the Lead G ader and one i ndividual

grader bei ng tested.



12. The graders were ranked B, A or AA, and their pay
woul d be adj usted accordingly. AA was the highest rating and
was paid the highest salary rate. The ranking were based on a
conbi nation of grading accuracy, trim decision accuracy, and
scores on the grading examnation. |In order to be ranked AA,
for exanple, a grader would be required to have at | east two
percent of boards above grade, two and a hal f percent bel ow
grade, with 95 percent trimdecision accuracy and 90 percent
correct answers on the witten test of grading rules know edge.
Dependi ng on the scores, he or she could change ranks each
ei ght -week period and thus change the salary |evel.

13. The McDavid MII's grader performance system was thus
i npl enented in Novenber 2003. M. Ocutt discussed the Lead
Grader performance expectations with the Petitioner during a
meeting wth all graders. Essentially, M. Ocutt explained
that the Petitioner was responsible for inplenmenting the new
performance system specifically: re-grading 1200 boards per
grader per period, reviewing 100 trim boards per grader per
period, and providing at |east two grading exans to each grader,
each peri od.

14. \When the Grader Performance Systemwas inplenented in
Novenmber 2003, the manager, M. Ocutt, intended that the first
ei ght -week period would be a "dry run" in which the results of

the grading of the various graders would have no effect on pay



rates. The second ei ght-week period which ran from January to
February 2004, was supposed to be "for the record" and would
affect pay rates. Utimtely, M. Ocutt determined that the
Petitioner's data on the graders was inaccurate and inconplete,
and therefore he decided to extend the dry run until the third
ei ght -week period during which pay rates would be affected by
the graders' perfornmance ratings.

15. On February 6, 2004, M. Ocutt provided the
Petitioner her performance review. In that review, M. Ocutt
stated that the Petitioner had "not net expectations.” He
explained that this referred to the Petitioner's failure to keep
track of the performance of all the graders, as well as
deficiency issues regarding the grade rule test being
adm ni stered i nappropriately.

16. On February 27, 2004, M. Ocutt issued a 30-day
performance i nprovenent plan to the Petitioner. In it he put
her on notice that she nust inprove her performance in the
execution of her role as a Lead Grader. He expl ai ned that
during the first two nonths of 2004, the Petitioner had failed
to meet the m nimum expectations of the Lead G ader perfornmance
standards provided to her in Novenmber 2003. Specifically, this
referred to M. Ocutt's finding that the Petitioner had failed
to review the requisite nunber of boards during the first two

nmont hs of 2004. The Perfornmance | nprovenent Plan al so expl ai ned



that if the Petitioner failed to neet the expectations that had
been explained to her in Novenber 2003, that she woul d be
removed from her position as Lead G ader and denoted to a Shift
G ader position.

17. M. Ocutt also decided to transfer the responsibility
for in-putting the grader data into the conputer to the
accounting departnment. M. Ocutt explained that he had
recei ved conplaints fromgraders to the effect that the
Petitioner was failing to accurately keep records of the nunber
of boards being reviewed, as entered into the conputer, which
could affect the pay rate of the graders. M. Ocutt believed
that this change would allow the Petitioner to focus on
nmoni toring the graders.

18. Jessie Ford is an African-Anerican male. He was hired
by International Paper at the McDavid MIIl in March 2004 as a
Dry-End Superintendent. He was hired to replace M. Ocutt, who
had been promoted. M. Ford was responsible for safety,
production, and quality of the dry-end production portion of the
mll, which included supervision of the graders.

19. During his first few nonths he nonitored the
Petitioner's performance and determ ned that the Petitioner
appeared to be conplying wwth the Lead G ader perfornance
expectations. He did, however, verbally counsel the Petitioner

about giving tests to individual graders, instead of in the

10



required setting of admnistering tests to the group of graders
si mul t aneousl y.

20. In August 2004, M. Ford asked the Petitioner if she
had conpl eted the requi site nunber of board re-grades in
accordance with the | ead grader perfornmance expectations.

Al t hough the Petitioner indicated to himthat she had conpl eted
the re-grades, a review of the data by M. Ford and M. Ocutt

i ndicated that the Petitioner was under the required board count
for re-grading as to several of the graders.

21. M. Ford and M. Ocutt nmet with the Petitioner to ask
her about the m ssing boards and al so about the discrepancy in
what she had told M. Ford. The Petitioner explained that she
bel i eved that she had reviewed 1200 boards. She cl ai ned that
she had reached 1200 by conbining the boards that were revi ewed
for trimtests, wth boards reviewed with grading. This
expl anation reveal ed both that the Petitioner had failed to neet
her m ni nrum expectations and also that the Petitioner appeared
not to understand the program al nost nine nonths after it had
been i nplemented. Further, there were a couple of graders, for
whom t he re-grading count remained | ow, even if one (wongly)
counted their trimtest boards in the aggregate total.

22. M. Ford and M. Ovcutt also spoke to the Petitioner
about giving tests to graders on an individual basis, as was

prohi bited by the performance eval uati ng systemthat had been
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i npl emented in Novenber 2003. That systemrequired that the
test be only given to a group of people or nore than one person
at atime in order to ensure the integrity of the test and of
t he performance eval uation system \Wen confronted with the
gquestion of whether she had given a test to an individual alone,
the Petitioner responded that there was "soneone el se" in the
roomduring the test. This again denonstrated to M. Ford and
M. Ocutt that the Petitioner did not really understand the
requi renents of the performance evaluation or testing system

23. Following that nmeeting with the Petitioner, M. Ford
and M. Orcutt nmet with the human resources nmanager, Karen
Rut herford, as well as the m || manager, Alan Smth. They
di scussed the issues and possible solutions regarding the
Petitioner's performance. M. Ford explained in his testinony
that the group determned that it was his decision whether or
not to discipline the Petitioner.

24. M. Ford therefore reviewed the Novenber 2003
per formance expectations and the February 2004 Performance
| nprovenent Plan directed at the Petitioner. M. Ford
determ ned that the Petitioner had been properly advised of her
responsibilities as Lead G ader, the consequences of inadequate
performance after inposition of the inprovenent plan, and had
failed to neet expectations. On August 27, 2004, he denoted the

Petitioner fromlLead Grader to a Shift Grader role or position
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in accordance with the February Performance | nprovenent Pl an.
M. Ford explained to the Petitioner that she had failed to
obtain the proper anmount of boards in her re-counts, and that
she had inproperly given tests to graders on an i ndividual
basi s, as prohibited.

25. The Petitioner clains that she was discrimnatorily
denoted to a grader fromthe Lead Grader position and was
discrimnatorily denied a raise. She grounds this position on
the contention that simlarly-situated enpl oyees outside her
protected class were treated differently and nore favorably in
simlar situations, and that her tenporary supervisor in the
fall of 2003, M. Grrett, had a discrimnatory attitude toward
her and agai nst wonen. This contention is based upon an all eged
di scrimnatory statenment he made and upon the fact that he al so
required her, in addition to her normal Lead G ader duties, to
work on the MVG machi ne when its regul ar operator had been
fired, and after she had trained his replacenent. |In essence,
the Petitioner conplains that Janey Garrett was prejudi ced
agai nst her and once nmade a coment that he "really did not care
for working with wonen."

26. M. Garrett had tenporarily been placed in parti al
supervision of the Petitioner as Acting Dry-End Superi ntendent
in the late sumer and fall of 2003. At about this tine,

M. Ocutt, and/or M. Garrett, acting singly or in concert,
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directed the Petitioner to assunme operation of the MG nmachi ne
when its normal operator was fired. She also was required to
train a replacenent operator for the machine. That effort took
about three weeks. Thereafter she asked that her tenporary
assi gnnent to the machi ne operation be ended. M. Garrett
instead told her that he needed her to operate it through the
rest of 2003 (approximately two to three nonths). She
mai ntains, in her ow testinonial opinion, that M. Garrett
and/or M. Ocutt "loaded her up" with this extra duty in order
to intentionally cause her to fail at her duties as Lead G ader.

27. There is no evidence other than the Petitioner's
unsupported opinion, that M. Garrett or M. Ocutt had this
intent in requiring her to performthe extra duty, which
incidentally began well before the inplenentation of the
Novenber 2003 new perfornmance and eval uati on standards for
graders, which the Petitioner, as Lead G ader, was required to
| earn and i npl enment.

28. The only evidence the Petitioner provided concerning
M. Garrett's discrimnatory ani nus towards wonen is the all eged
statenent referenced above. M. Garrett deni ed nmaki ng that
coorment. In fact, however, he did admt, regarding concerns he
had about working as a supervisor, (which had not been his
per manent assignnent), that he asked a pronotion board to help

himwork better with wonen. This was because he feared that his
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size (he is 6'5") was intimdating to wonen. This statenent
does not indicate any discrimnatory intent toward wonmen, nor
does the all eged statenment about not caring about working with
wonen i ndi cate any such intent, especially because of its
i sol ated nature. Moreover, the persuasive evidence shows that
M. Garrett actually worked well with wonen and that he pronoted
several wonen during his tenure in a supervisory role. The
Petitioner herself recalled a conversation wth M. Garrett in
about March 2004 in which he stated that he thought he and the
Petitioner were getting along a | ot better.

29. M. Garrett's only supervisory authority over the
Petitioner was as a set-up supervisor near the end of 2003 and
t he begi nning of 2004, during which time he did not have actual
di sciplinary authority over the Petitioner. That responsibility
remained with M. Ocutt. He did apparently have the ability to
make reconmendati ons concerni ng enpl oyee matters, including
discipline, to M. Ocutt.

30. In fact, the evidence reveals that the only
di sciplinary issue concerning the Petitioner in which
M. Garrett was actually involved occurred on or about March
2004. M. Garrett had been instructed by M. Ocutt to issue
di sciplinary sanctions to the Petitioner. M. Garrett therefore
met with the Petitioner and all owed her to explain her version

of the situation. After listening to her side of the story he
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accepted her explanation as correct and tore up the disciplinary
meno and i nposed no discipline. Therefore, although she
received a | ess satisfactory performance eval uation in February
2004 and was pl aced upon a Performance |Inprovenent Plan in |ate
February 2004, no formal discipline was inposed upon the
Petitioner until her denotion in August 2004.

31. The Petitioner contends that she was denied a raise
because of her sex. The only evidence related to a raise was
testimony provided by M. Garrett, who indicated that the
Petitioner could not receive a raise because she was al ready
receiving the maxi num pay for her grade |evel as a Lead G ader.
The raise in question at that tinme was given to the other
graders but not to the Lead Grader, the Petitioner, because she
was al ready meki ng the maxi num of her pay range. |Indeed, the
Petitioner admtted that the raise was given to all graders,

i ncludi ng bl ack graders and femal e graders. The Petitioner
acknow edges that she was the only individual denied a raise at
the tinme in question. M. Garrett's explanation as to the
reason she was not given a raise, when the others of both races
and sexes were, is accepted as accurate.

32. Further, the Petitioner admtted that she was al so
given the sane rate of pay as the highest ranking, AA graders
once she was denoted out of the | ead grader position. The

Petitioner's contention based upon her own opinion that she was
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deni ed a raise because of her race or sex is not deened credible
and persuasive under these circunstances.

33. On June 8, 2005, the Petitioner filed her charge of
discrimnation with the Comm ssion. In the charge she cl ai ned
t hat she had been discrim nated agai nst between August 2004 and
Decenber 2004, based upon her race and sex. She cl ai ned
di scrimnatory denotion as well as being discrimnatorily denied
a raise. The Comm ssion after its investigation issued a
Det erm nati on of No Reasonabl e Cause to believe that an unl awf ul
practice had occurred. That determ nation was issued on
Decenber 13, 2005, and the Petition for Relief was filed
January 26, 2006, initiating this proceedi ng.

34. The Petitioner clainmed in her Petition for Relief that
in addition to being denoted and denied a rai se because of her
race and sex that the Respondent maintained a hostile work
envi ronment based upon issues of sex and race. The Petitioner
al so nmai ntai ned that she was replaced when denoted by a white
mal e, who took over the position of Lead Grader. She contends
that the white male, M. LePage, was allowed to maintain a count
of his own boards or pieces of lunber that he had reviewed while
nmonitoring the graders, while the Petitioner's nunbers of
reviewed or inspected boards were maintained in the conputer
record by the conpany receptionist. She also naintained that

M. LePage gave a non-proctored skill test to graders, but was
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not denoted for it, whereas the Petitioner was denoted for
all egedly giving a non-proctored skill test to a grader or where
no one el se was present in the test room

35. The persuasive evidence shows that the Petitioner was
not simlarly situated with her replacenent, M. LePage.
Al t hough she contends that M. LePage also provided a test to a
grader individually instead of giving the test only in a group
setting and yet was not denoted, their circunstances are not
conparable. M. LePage had only held the Lead Grader position
for a few nonths when the all egation agai nst himwas raised.
When it was raised, his first disciplinary incident in that
position, M. Ford counsel ed hi mand adnoni shed hi mthat he was
only to give test in group settings. The Petitioner, however,
had been in the Lead G ader position for a nunber of years and
had been warned about the testing issue at |east tw ce
previously. Moreover, she had been adnoni shed about her
performance in conjunction with her February 2004 performance
eval uation and had al ready been placed on a performance
i nprovenent plan at that tine in part for that sane issue
concerning individualized testing. Thus she was not simlarly
situated as an enployee to M. LePage who was disciplined | ess
harshly because it was his first such transgressi on and warni ng.
In a simlar context, it is inferred that M. LePage was all owed

to input his own board counts into the conputer system because,
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unli ke the Petitioner, he had not told managenent that he had
performed and reported the proper board counts when that was
proved not to be the case.

CONCLUSI ONS CF LAW

36. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceeding. 88 120.569 and 120.57(1), Florida Statutes (2005).

37. Section 760.10, Florida Statutes, forbids the
i mposition of an adverse enpl oynent action by an enpl oyer on an
enpl oyee for discrimnatory reasons regarding race or sex.
There is no dispute that the Petitioner neets the statutory
definition of enployee, as does the Respondent neet the
definition of enployer.

38. Section 760.11(1), Florida Statutes, provides
pertinently as foll ows:

(1) Any person aggrieved by a violation of
ss. 760.01-760.10 may file a conpliant with
the comm ssion within 365 days of the alleged
violation .

39. The Petitioner filed her Charge of D scrimnation on
June 8, 2005. Therefore, any discrimnatory act that occurred
on or before June 8, 2004, is tine-barred because of this
statutory provision, unless the Petitioner is able to prove that
actions occurring before that tine were continued into the

jurisdictional time period, referenced above, and were part of a
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continuing pattern of discrimnatory conduct or hostile,
di scrim natory working environnent conditions and circunstances.

40. Throughout the hearing the Petitioner opined in her
testinmony that she was discrimnated agai nst by Janey Garrett.
Al t hough those all egations, based upon the above findi ngs of
fact, are not established as factually accurate, they are al so
time-barred by Section 760.11(1), Florida Statutes, because they
all occurred | ong before June 8, 2004. Moreover, the
pr eponder ant persuasi ve evi dence, and the above findings of fact
based t hereon does not show that any conduct or circunstances
occurring during the tine that the Petitioner was partially
supervised by M. Garrett had any rel ationship or continuing
i nfluence on the circunstances occurring, and deci sions made,
regarding the Petitioner's discipline, commencing in February
2004. Indeed, the Petitioner herself testified that M. Garrett
moved to the other side of the mll, in an unrel ated operati on,
by April 2004 and that her interaction with himafter April 2004
was "non-existent." Thus any allegations concerning M. Garrett
di scrimnating against the Petitioner are time-barred.

41. In any event, the above found facts concerning M.
Garrett's relationship with the Petitioner failed to show t hat
he had any discrimnatory aninmus toward her or was acting in a
discrimnatory fashion. |In fact, even if his isolated comment

referenced in the above findings of fact occurred, neither it,
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nor the other circunstances regarding his relationship with the
Petitioner established any discrimnatory environment or
discrimnatory intent on his part with regard to any enpl oynent
decision affecting the Petitioner. |In fact, his conduct toward
the Petitioner in March 2004, when he tore up a disciplinary
menor andum and when he acknow edged that he and the Petitioner
were getting along better, shows just the opposite.

42. Further, the Petitioner's June 8, 2005, Charge of
Discrimnation was |imted to her clains that she was
discrimnatorily denoted in August 2004, and denied a pay rai se.
The Petitioner did not indicate on her charge filed with the
Comm ssion that there was a continuing pattern of discrimnatory
practice and nothing in the charge indicates that allegedly
di scrim natory conduct occurred prior to her denotion.
Therefore, allegations unrelated to her denotion or alleged
denial of a pay raise are tinme barred and may not be addressed
in this proceeding.

43. The Division of Adm nistrative Hearings and the
undersigned is without jurisdiction of any claimnot raised in
the initial charge of discrimnation before the Comm ssion. New
or different types of discrimnation cannot be alleged in the
Petition for Relief or at the formal proceeding instituted under
Sections 120.569 and 120.57(1), Florida Statutes, unless they

were originally alleged in the Charge of Discrimnation and
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i nvestigated by the Comm ssion. The Conm ssion nust first

i nvestigate the allegations of the charge, and only when it
enters its "cause finding" nay a Petition for Relief attacking
the proposed final agency action be filed. Because nore than
365 days el apsed since the occurrence of any purported events
under |l yi ng any such additional allegation, her charges can not

now be anended. See § 760.11(1), Fla. Stat.; WIIlians v. Shands

at Al achua General Hospital and Santa Fe Health Care, DOAH Case

No. 98-2539 (Recommended Order entered January 8, 1999; Final

Order July 16, 1999); Luke v. Pic N Save Drug Conpany, Inc.,

DOAH Case No. 93-4425 (Recommended Order filed August 25, 1994,

Final Order Decenber 25, 1994); Haynes Abet v. Trans Anerica

Mailing, Inc., 159 F.3d 246, 254 (6th Cir. 1998).

44. The legislative schenme, contained in Chapter 760,
Florida Statutes, incorporates and adopts the legal principles
established in the federal anti-discrimnation |aws under Title
VIl of the Gvil Rights Act of 1964, as anended, 42 U. S. C.
Section 2000E, et seq. Florida courts have determ ned that
federal discrimnation | aw provides guidance for construing the
rel evant provisions of Chapter 760, Florida Statutes. Florida

Department of Community Affairs v. Bryant, 586 So. 2d 1205, 1209

(Fla. 1st DCA 1991).
45. The United States Suprene Court has delineated the

burden of proof in discrimnation cases in the opinions in
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McDonnel | - Dougl as Corporation v. Geen, 411 U S. 792 (1973),

Texas Departnent of Community Affairs v. Burdine, 450 U. S. 248

(1981); and St. Mary's Honor Center v. Hicks, 509 U S. 502

(1993). Under that standard the Petitioner has the initial

burden of proving a prima facie case of discrimnation. After

t he establishment of a prima facie case the burden to go forward

wi th evidence shifts to the enployer to articulate a legitinmate,
non-di scrimnatory reason for the adverse enpl oynent action at

i ssue. Thereafter, it is incunbent upon the Petitioner, the
enpl oyee, to adduce evi dence which woul d show that the

enpl oyer's professed reason for the adverse enploynent action is
in fact pretextual and actually involved a discrimnatory intent
or was the product in the context of this case of a racially or
sexual 'y hostile working environnent. The ultinmate burden of
persuasion in the case, however, always remains with the

Petitioner bringing the action. St. Mary's Honor Center v.

Hi cks, supra.

46. In order to establish a prina facie case of

di scrimnatory denotion or denial of pay raise, the Petitioner
must establish: (a) That she is a nenber of a protected cl ass;
(b that she was qualified for the position; (c) that she
suffered an adverse enpl oynent action such as the denotion; (d)
that she was replaced by soneone of conparable or | esser

qgualifications, not a nmenber of her protected class and/or that

23



ot her enpl oyees not nenbers of her protected class who were
simlarly situated, as for instance by commtting violations of
enpl oyer policies or rules, were treated differently and nore

favorably. See Stum olo v. Sheaffer Eaton, Inc., 15 F.3d 1023,

1025 (11th Cr. 1994); Underwood v. North Port Health Services,

57 F. Supp. 2nd, 1289, 1300 (MD. Ala. 1999).

47. The Petitioner has established that she is a nenber of
a protected class that she is a wonan and that she is African-
American, a mnority. She has also established that she
suffered an adverse enpl oynent action by the denotion. She was
repl aced by soneone of conparable qualifications who was not a
menber of her protected class, a white nmale, Paul LePage. She
did not, however, prove by preponderant persuasive evidence that
he was simlarly situated to her. As explained in the above
findings of fact, although he also adm nistered a test to a
grader individually, instead of in a group session, and thus
vi ol ated conpany rules, that was the only incident established
in the evidence whereby he violated policy or rules. She had
done so, and had been warned agai nst doing so, nore than once
and was already on a Perfornmance |Inprovenent Plan partially
because of that sort of conduct. Thus her conduct was nore
serious as a violation, by its recurrent nature, than was his
and he was not already on a graduated discipline status, (i.e.

t he Perfornmance | nprovenent Plan). Thus, their circunstances
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were different and LePage was not truly a conparable, exenplary
enpl oyee.

48. Moreover, the Petitioner did not establish that she
was qualified for the position that she held because she failed
to conply with the Lead G ader performance expectations and
standards. As described in the above findings of fact, the
Petitioner failed to re-grade 1200 boards for each grader for
t he period ending in August 2004 either through m stake, because
she didn't understand the performnce standards she was to
adhere to or intentionally. It does not matter which of these
was the reason, the fact remains that she did not performup to
t he appropriately adopted performance expectations for the Lead
Grader position. Simlarly, she gave a grading test to an
i ndi vidual instead of giving the test in a group setting, as she
had been required by conpany policy and rules, concerning which
she had been adnoni shed previously. Because she was either
unable or unwilling to conply with the Lead G ader perfornmance
expectations in this regard, she did not establish that she was
actually qualified to be a Lead G ader and it was for that
reason that M. Ford denoted her.

49. Moreover, the fact that M. Ford is of the same race
as the Petitioner underm nes sonmewhat the Petitioner's clains
that she was discrim nated against on the basis of her race.

See Dungee v. Northeast Foods, Inc., 940 F. Supp. 682, n. 3

25



(Dist. of N.J. 1996) holding that where the decision-nmakers are
menbers of the plaintiff's protected class "weakens any possible
i nference of discrimnation."

50. If the Petitioner were to satisfy her initial burden

of presenting a prima facie case, the enployer, in articulating

or producing evidence of legitimate, non-discrimnatory reason
for its action:

need only articulate-it need not
prove-the existence of a legitinate, non-
discrimnatory reason for its action. The
plaintiff then retains the burden of
persuadi ng the court that the offered reason
is a pretext and that a discrimnatory reason
nmore likely notivated the enployer in its
actions.

Texas Departnment of Community Affairs v. Burdine, supra at 1209.

Eveni ng assum ng arguendo that the Petitioner established a

prima facie case, she did not establish that the |legitimate,

non-di scrimnatory reason articul ated by the Respondent for the
denotion was pretextual. The proof elicited by the Respondent
establ i shed persuasively that the Petitioner failed to conply
with the Lead Grader performance expectations after having been
given anple notice and training as to what was expected. The
Petitioner has adduced no persuasive, preponderant evidence that
the articul ated reason for her denotion and the reason she was
not given the relevant pay raise was a pretext for

di scri m nati on.
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51. Even if it be assuned arguendo that M. O cutt was
wong in his belief that the Petitioner had failed to re-grade a
sufficient nunber of boards (which the evidence shows he was
not), a mstaken belief by the enployer or the supervisor who
i nposes the enpl oynent action at issue does not denonstrate

pretext or discrimnatory intent. Mtchell v. Wrldw de

Underwriters I nsurance Conpany, 967 F.2d 565, 567 (11th G r

1992); Elrod v. Sears Roebuck and Conpany, 939 F.2nd 1466, 1470

(11th Gr. 1991).
52. The Petitioner always retains the ultinmate burden of

persuasion. St. Mary's Honor Center v. Hicks, supra. In order

to establish pretext the Petitioner herein asserted conclusory
al | egati ons based upon her own opi nions, not supported by other
testinmony and evidence. Her argunent appears to be that

M. Garrett influenced the determ nation to denote her because

he did not Iike working wwth wonen. See Llanpallas v. Mni -

Circuits Lab, Inc., 163 F.3d 1236, 1248 (11th Cr. 1998) (when

t he harasser and the deci sion-nmaker are not the sane person, the
plaintiff nmust prove that the harasser's discrimnatory ani nus
caused the enployer to termnate the plaintiff in order to

establish an inference of causation); Zakalama v. M. Sinai

Medi cal Center, 842 F.2d 291, 294 (11th Cr. 1988). 1In the

i nstant situation, the decision-mker was Jessi e Ford. M. Ford

considered the opinions of M. Ocutt, but he did not discuss
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the Petitioner's situation wwth M. Garrett in any manner. At
the tinme of the disciplinary events in question M. Garrett had
no supervisory authority over the Petitioner and was enpl oyed in
a different part of the sawm || operation. The Petitioner
contends that M. Garrett had a great deal of influence over his
supervisor M. Orcutt. However, other than her concl usory
assertions based upon her unsupported opinion she provided no
evidential support for this allegation. A petitioner's
unsupported concl usory assertions or opinions cannot, standing
al one, establish discrimnatory intent or a discrimnatorily

hostil e working environment. Swanson v. Ceneral Services

Adm ni stration, 110 F.3d 1180, 1188 (5th Cr. 1997).

53. Additionally, the only support the Petitioner provides
for her allegation that M. Garrett had a discrimnatory bent
agai nst wonen is the alleged statenent made by himin 2002: "I
really don't care for working with wonen." This was an isol ated
statenent. No such other utterance or simlar utterance by
M. Garrett or any other person in a supervisory or even in a
co- enpl oyee capacity was proven. M. Grrett denies making the
comment. He does admit that, in response to a question about
concerns he had while working as a supervisor that he had asked
a pronotion board to help himwork better with wonen because he
feared that his size was intimdating to wonen. This does not

i ndi cate that he harbored any hostile or discrimnatory intent
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towards wonen; rather, it indicates otherwise. Additionally,

t he evidence showed that M. Garrett worked well w th wonmen and
that he pronoted several wonen during his tenure. |ndeed, the
Petitioner herself recalled a conversation wth M. Garrett in
about March of 2004 wherein he stated that he thought he and the
Petitioner were getting along better. 1In any event, off-hand
comments and isolated incidents are insufficient to establish a

hostil e work environnent or discrimnatory intent. Blevins v.

Hel i g- Myers Corp., 52 F. Supp. 1337 (M D. Ala. 1998).

54, M. Garrett's only supervisory authority over the
Petitioner was as a "set-up supervisor" at the end of 2003 and
begi nni ng of 2004, during which tine he did not have actual
di sciplinary authority over the Petitioner (although he could
recommend). That responsibility remained with M. O cutt.
Additionally, the evidence reveals that the only disciplinary
i ssue regarding the Petitioner with which M. Garrett was
i nvol ved occurred in or about March 2004. M. Ocutt had
instructed M. Garrett to issue the disciplinary action to the
Petitioner. M. Garrett nmet with the Petitioner and all owed her
to expl ai ned her side of the story or circunstances. After
heari ng her version of the events in question, he accepted her
expl anation and tore up the disciplinary nenorandum and di d not

i npose the discipline.
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55. Inasmuch as the Petitioner provided no evidence that
she was denoted because of her race or her sex, her
di scrimnatory denotion claimnust fail. The evidence rather is
preponderant and persuasive to the effect that, as the enpl oyer
mai nt ai ns, she was denoted because she failed to performthe
duties of her job in a passably acceptabl e manner, as deli neated
in the above findings of fact.

56. The Petitioner has not presented any evidence that
shows that she was denied a rai se because of her sex or her
race. The only evidence related to a raise was testinony
provided by M. Garrett, who indicated that the Petitioner could
not get a raise under the regular conpany pay policy and rules
because she had al ready reached the top of her pay range as a
Lead Grader. The raise at that tinme was given to graders, but
not to the Lead Grader, because she was already at the naxi mum
pay | evel for her position. The Petitioner in her testinony
admtted that the raise was given to all graders, including
bl ack graders and femal e graders, not just nmale graders.

57. The Petitioner clainmed that she was the only
i ndi vidual denied a raise. Wether or not that was true, the
fact that she did not get a raise was for the above-nentioned
legitimate reason and had nothing to do with her race or her
sex. Further, the Petitioner also admtted that she was given

the highest rate of pay for a grader, that of AA grader, even
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when she was denoted out of the | ead grader position.
Consequently, there is no preponderant, persuasive evidence that
the Petitioner was denied a rai se because of her race or her
sex.

58. The Respondent has requested that it be awarded a
reasonabl e attorney's fee and cost, citing Section 760.11(6),
Florida Statutes, which provides that the Comm ssion
discretionarily may award a prevailing party a reasonabl e
attorney fee and costs. No evidence has been adduced in support
of attorney's fees or costs. It is also true that, as yet, the
Respondent is not a prevailing party since the final order of
the Comm ssion has not been entered. Consequently, any deci sion
regarding attorney's fees or costs nmust be made by the
Comm ssion upon the entry of a final order, determ ning the
prevailing party.

RECOMVENDATI ON

Havi ng consi dered the foregoing findings of fact,
conclusions of |law, the evidence of record, the candor and
denmeanor of the wi tnesses and the pl eadings and argunents of the
parties, it is, therefore,

RECOVMVENDED:

That a final order be entered by the Florida Conm ssion on
Human Rel ations dism ssing the Petition for Relief inits

entirety.
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DONE AND ENTERED this 3rd day of Novenber, 2006, in

Tal | ahassee, Leon County, Florida.

B

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 3rd day of Novenber, 2006

COPI ES FURNI SHED

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Cecil Howard, Ceneral Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Frederick J. Gant, Esquire
Albritton & Gant

Post Ofice Box 12322

322 West Cervantes Street

Pensacol a, Florida 32581

Vincent J. Mraglia, Esquire
| nt ernati onal Paper Conpany

6400 Popl ar Avenue, Tower ||
Menmphi s, Tennessee 38197
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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